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The; Honorable Alfonse M. D'Amato AUE 9 0 1998
United States Senate

520 Hart Senate Office Building CEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20510 OFFICE OF THE SECRETARY

Dear Senator D'Amato:

Thank you for your inquiry on behalf of your constituent, Mayor Richardson Pratt, Jr.
of Lloyd Harbor, New York, concerning the placement and construction of facilities for the
provision of personal wireless services and radio and television broadcast services in his
community. Your constituent's letter refers to issues being considered 1y three proceedings
that are pending before the Commission. In MM Docket No. 97-182, the Commission has
sought comment on a Petition for Further Notice of Proposed Rule Making filed by the
National Association of Broadcasters and the Association for Maximum Service Television.
In this proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of
State and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission’s
rules to fulfill Congress' mandate. In WT Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless service
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commuission twice sought comment on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
(CTIA) seeking relief from certain State and local moratoria that have been imposed on the
siting of commercial mobile radio service facilities

On August 5, 1998, the Commission's Local and State Government Advisory
Committee, CTIA, and other trade associations representing wireless telecommunications
carriers entered into an agreement addressing issues relating to moratoria on the siting of
wireless telecommunications facilities. This agreement sets out recommended guidelines for
local governments and carriers to follow in connection with moratoria, and it establishes a
non-binding alternative dispute resolution procedure that either carriers or local governments
may invoke. In connection with this agreement, CTIA has stated that it will withdraw its
Petition for Declaratory Ruling.

Because the other two proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission h
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formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration. At the same time, the
Commission is actively pursuing initiatives that we hope will render any Commission action
limiting State and local authority unnecessary, similar to the recent agreement on moratoria.
Chairman Kennard has stated that preemption of local zoning authority should be a remedy of
last resort, and that the Commission should not consider preemption until the possibilities for
constructive dialogue have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the radio frequency emissions
proceeding, is available on the Commission's internet site at http://www fcc.gov/wtb/siting.

Thank you for your inquiry.
Sincerely,

{M E e qss

Steven E. Weingarten
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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June 35, 1998 D\

Federal Communications Commission
Congressional Liaison

2025 M Street, NW, Room 6202
Washington, D.C. 20554

Dear Director:

Because of the desire of this office to be
responsive to all inquiries and communications, your
con51deratlon of the attached is requested.

PLEASE TRY TO RESPOND WITHIN 4 WEEKS OF YOQUR

RECEIPT OF THIS REQUEST. YOUR FINDINGS AND VIEWS, IN
DUPLICATE, ALONG WITH RETURN OF THIS MEMO PLUS

Many thanks.

Sincerel

&QW

- Alfonse M. b‘Amato
United States Senator
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November 18, 1997

nonorable Alfonse M. D'Amato
United States Senate

Room 520

Hart Senate Office Building
Washington, D.C. 27510

Dear Senator D'Amato:

We are WrFiting vou about the Federal Communlcatlons Commission
and 1ts attempts to preempt local zoning of cellular, radio and
TV towers by making the FCC the "Federal Zoning Commissiont" for
all cellular telephone and broadcast towers. Both Cuungress and
the courts Have long recognized that zoning is a pecullarly local
function. Please immediately contact the FCC and tell it to stop
these efforts which violate the intent of Congress, the
Constltutlon and principles of Eederaliem.

In the 1996 Telecommunications Act, Congress expressly reaffirmed
local zoning authority over cellular towers told the FCC to
stop all rulemakings where the FCC wag att‘* to become a T
Tederal Zoning Commission for such towers. Despite this instruc-
tion from Congress, the FCC is now attempting to preempt local
zoning authority in three different rulemakings. '

Cellular Towéfs = Radiation: chgress expressly preserved local
zoning authority over cellular towers in the 1996 Telecommuni-
cations Act with the sole exception that munlc;palltles cannot
roqulate *he radiaticn from Lellular .antennas if it is within
limits set By thé FCC. The FCC is attempting to have the
"exception swallow the rule" by using the limited authority
Congress gave it over cellular tower radiation to review and
reverse any cellular zonlnq degigion_in_tha U,8, which it Linds
i5 “"tainted" by radiation concerns, even if the’decision is
otherwise perfectly permissible. "*In fact;qthc; C#is saying that
it can "second guess" what the true reasons for- 'munlcipallty s
decision are, need not be bound by the stated reascns giveu by &’
uu“lelyallty arid doésn't even need to wait until a Iocal planning
decision is final before the FCC acts. :
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Some of our citizens are concerned about the radiation £roi
ccllular towers. We cannot prevent them from mentioning their
concerns in a public hearing. In its rulemaking the FCC is
saying that if any citizen raises this issue that this is
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sufficient pasis for a cellular zoning decision to immediately be
taken over by the FCC and potentia’ly reversed, even if the
municipality expressly says _it is not Fﬁ“c‘dbx*ug such statements
and the decivion is Completely valid cn other grounds, such as
the impact of the tower on property values or aesthetics.

Celiular Towers - Moratoria: Relatediy the FCC is pxoposing a’
- - rule banning the moratoria that some mun1c1pallt1es impose on
celluiar towers while they revise tneir zoning ordinances ta

accommodate the increase in the number of these towers. Again,
this violates the Constitution_and the dirsctive from Congress’
preventing Lite"FCU from becomlng a Federal Zoning Commission.

Radio/TV Towers: The FCC's proposed ruvle cn radio and TV towers
1s as bad: It sets an artificial _limit of 21 ts 45 days for =

municipalities tTd anAt on any local perumit (e nvironmqntal

huildiry gsermit, zoning or cther: Any nermi< is automatically
deemed Jranted i€ the mun*c1pallty doesn't act in this timeframe,
even 1 ne application is incomplete ar clearly viclates local

t
Yaw_. And the FCTrs~ proposea rule would prevent municipalities
.rom considering the impacts such tcwers have on property values,
the environment or aesthetics. Even ‘afaty reaulzements could be
cverridden by the FCC! And all apgeals »f zcning and pewmit 77
deni-lz would yu o the FCC, not to the local courts.

This proposal is astounding when brocadcast towers are some of the
tallest structures known to man--cver 2,000 reet tall, taller 77
than the-Enpire Stare Ruilding. The FCC claims these changes are
needed tc allow TV stations tc switch tc High Definition
Television quickly. But The Wall Street Journal and trade
magazines state there is no way the FCC and breadcasters wili
meet tie curren. scheaqule anyway, sc ‘here iIs no need to violate
the rights of municipalities and the.: .~sidents just to meet an

artificlal deadline.

These acticns represent a power grab by the FCC toc become the
Federal Zoning Commission for cellular towers and broadcast
towers. They violate the intent of Congress, the Constitution
and principles of Federalism. This is parti-ularly trie given
thar the 7CC ls a single pirpose agency, wlth no zoning

expertise, that never saw a tower it didn't like.

Pleass do three things to stop the FCC; _Firet, writc new FCC
Chatirman William Kenndrd and FCC Commissioners Susan Ness, Harold
Furchtgott-Roth, Michael Powell and Gloria Tristani telling them
to stop this intrusion on local zoning authecrity in cases WT97-
197, MM Docket 97-182 and DA 56-21402: second, inin in ths "Dea:
Colleaque Letter” currently being prepared to go to the FCC from
many menbers of Congress; and third, oppose any effort by
Congress to grant the FCC the powar to act as a "Federal Zoning

Commission" and preempt local! zoning authority.

The foliowing people at national municipal organizations are
familiar with the FCC's proposed rules and municipalities'
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objections to them: Barrie Tabin at the National League of
Cities, 202-626~3194; Eileen Huggard at the National Assaciation
of Telecommunication; Officers andg Advizors, 703-506—3275;

7330; and Cheryl Maynard at the American Planning Assaciation,
202-872-0611. Feel free to call! them if you nave questions.

Very truly yours,
7, 22
! Yetanclsna, ZZ;J?‘7K\
Richardson Pratt, Jr.
Mayor
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1301 Pennsylvania Ave, NW, 6thFloor . .

Washingion, DC 20004

Ms. Eileen Huggard

Executive Director

NATOA

1650 Tysons Boulevard, Suite 200
. McLean, VA 27102.201¢

Mr. Robert Fogel
Associate Legisiative Director
National Association of Counties
440 First Street, NW, 8th Floor
Washington,DCZOOOl S

Mr. Kevin McCarty

Assistant Executive Director ) e

U.S. Conference of Mayors
1620 Eye Street, 4th Floor
Washington, DC 20006
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